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ELECTION COMMISSION, INDIA 

NOTIFICATION 

New Delhi, the 20th Noi^ember, 1952 

No 19 '59/52-Elec. m. — WHEREAS the election of Shrl C. R. Narasimhan of 
50. PH/liill ih Road, ThyaKarny-inagsr. Madrus 17. as a member of the House of 
the Pcj Ve, from the Krlshraplr* constituency of that House, has been called in 
quc=1ii>n by an Election Pelition duly presented under Part VI of the Representation 
of the People Act, 1951 (XLTII of 1951), hy Shri P. N. Balasubramanian of 3, 
MarnaV.qndhu Street, Salem ; 

AND WHEREAS, the Election Tribunal appointed by the Election Commission 
in pursuance of the provisions of sect’on 80 of the said Act, for the trial of the 
said Election Petition, has, in pursuance of the provisions contained in section 103 
of the said Act, sent a copy of its Order on the said Election Petition ; 

NOW, THEREFORE, in pursuance of section 100 of the said Act, the Election 
Commission hereby publishes the said Order of the Tribunal, 

BEFORE THE ELECTION TRIBUNAL, NORTH ARGOT, VELLORE. 

Present 


Sri M Anantanarayanan, I.C.S. . , , Chairman . 

Sri P. Ramakrishnan. I.C.S. ... Members. 

and 

Shri B. V. Visvanatha Aiyar, B.A., B,L, ... Member. 

Wednesday, the fifth (lay of N^rem her, ovc thousand nine hundred and fifty-two. 
Election Petition No. 56 of 1952. 

P. N. Balasubramanian 

Venus 

1. C. R Narasimhan 

2. M. G, Natesa Chettiar 

3. C. Duraiswami Goundar 

4. M. Shamanna 

5. H. R. Kullappan 


Petitioner. 


Respondents, 
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This Election Petition coming on for final hearing before us on the first day of 
November. 1052. In the presence of Messrs. Row and Reddy, Counsel, for the 
petitioner, of Messrs, S. Ramaswami Alyar and P, S, Ramachandran, Counsel for 
the first respondent, the respondents 2 and 4 being absent ex-part e. and respondents 
3 and 5 reporting no objection to the petition, and having stood over till this day 
for consideration, the Tribunal delivered the following. 

JUDGMENT 

1. This is a petition seeking to set aside the election of the first respondent, 
Sri C. R. Narasimhan, for the Krishnagiri Parliamentary Constituency. The 
petitioner, Sri P. N. Balasubramanian, states in his petition that on the 21st of 
November 1951, which was the last date for the filing of the Nomination Papers, 
he filed his nomination paper before the Returning Officer. He also states that 
he had applied to the Election Commission for amendment of the Parliamentary 
Electoral Roll with a view to his inclusion in Salem Parliamentary Constituency, 
that before the date of the scrutiny, 28th November, 1951, the petitioner had got 
his name included in the Rolls of the Salem Parliamentary Constituency, that he 
produced a certified extract of the same before the Returning Officer, but that 
the latter, on an objection raised by the first respondent, rejected his nomination. 
The petitioner urges that there was, under the circumstances, an improper rejection 
of his nomination paper, which has materially alleeted the result of the election, 
and that the election is therefore void, All the persons nominated for the election 
have been impleaded as respondents. Respondents 2 to 5 have not filed 
statement, nor have they appeared at the time of the disposal of the petition. 

2. The first respondent, the successful candidate, avers in his statement that 
the petitioner was not qualified to be nominated as a candidate for the election 
as on the material date, the date of the nomination, he was not an elector for any 
Parliamentary Constituency on that date, and that the fact of his subsequent 
inclusion in the Roll could not validate that which was originally a bad nomination. 
He also states that the nomination paper of the petitioner was not completed in 
the prescribed form, inasmuch as necessary particulars regarding Columns 7 and 8 
of the nomination form were not furnished. He further states that Rules 22 and 
23 framed under the Representation of People Act. XLIII of 1950, went beyond the 
terms of Section 25 of the Act, and were consequently ultra vires and inoperative. 

3. The Tribunal framed the following issues: 

(1) Is the rejection of the nomination of the petitioner by the Return- 

ing Officer improper or illegal for the reasons set forth in paragraphs 
8 to 15 of the petition? 

(2) If the first issue is answered in the affirmative, is the election liable 

to be declared void by reason thereof? 

(3) Is the petitioner entitled to contend that he was validly nominated on 

the date of the nomination, although he was not on that date an 
elector shown as such In the electoral rolls, because of his subse- 
quent Inclusion in the rolls by an order of the Election Commission? 

(4) Is the subsequent inclusion of the petitioner in the electoral rolls In- 

valid for the reason that Rules 29(2) and 23(2) made under Section 
25 of Act XLIII of 1950, are ultra vires of the Act, and thereto 
operative? 

(5) Has this Tribunal jurisdiction to enquire about the validity of the said 

Rules? 

4. The relevant facts for the purpose of deciding the petition are not in dispute. 
The name of the petitioner was not included in the Roll of any Parliamentary 
Constituency on the 21st of November 1051, the last date fixed for nomtnotlon of 
candidates for this Constituency. His application for inclusion in the Parliamen- 
tary Electoral Roll, Exhibit A-3, is undated, but the petitioner states that it was 
forwarded by him to the Election Commission on the 22nd of November, and that 
as a result of that application, his name was eventually included in the Parliamen- 
tary Roll of Salem Constituency on the 27th of November, that is, one day previous 
to the date fixed for the scrutiny, A perusal of Exhibit A-l, the nomination 
paper, discloses that as against Column 7 the petitioner states “Graduates Con- 
stituency (Salem District, Dharamapuri Taluk) (Laligam Panchayat)”, and as 
against Col, 8 the entry is "Election Commissioner’s number — —dated — A 
perusal of Exhibit A-2. the certified extract, shows that the name of the Petitioner 
was Included in the Electoral Roll of the Salem Parliamentary Constituency. It 
does not state on what date such inclusion was made, but the Returning Officer 
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who enquired into the matter finds that it was included on 27th November. 1951. 
From the foregoing, it is clear that the petitioner was not included in the roll of any 
Parliamentary Constituency at the time of the filing of the nomination, but that 
his name was included in the Roll relating to Salem Parliamentary Constituency 
a day before the date fixed for scrutiny of the nomination papers. 

5, Questions of considerable importance have been raised and argued with re- 
ference to the law relating to nomination in general, as well as the powers of 
the Returning Officer and the Election Tribunal regarding the rejection of a nomi- 
nation paper. Firstly, a question of want of power on the part of tho Returning 
Officer m respect of the rejection of the nomination paper, has been raised on be- 
half of the petitioner. It is urged that, once a candidate showed to the Return- 
ing Offlcor at the time of scrutiny that his name was on the Electoral Roll of a 
Parliamentary Constituency, it was not open to the Returning Ofiicer to go behind 
the Rolls, and to ascertain if the candidate was really qualified to -be a voter, 
and further to make an enquiry if his name was on the Rolls at the time of fil- 
ing the nomination paper. Reliance was placed on the language of Section 33(6), 
which Is in the following terms: 

“If at the* time of the presentation of the nomination paper the Returning 
Officer finds that the name of the candidate is not registered in the 
electoral roll of the constituency for which he is the Returning Officer, 
he shall, for the purposes of sub-section (5) require the person pre- 
senting the nomination paper to produeo either a copy of the electoral 
roll in which the name of the candidate is included or a certified copy 
of the relevant entries in such roll”, 

Clause (6) however should be read with clause (5) of Section 33 which pro- 
vides that “on the presentation of a nomination paper the Returning Officer shall 
satisfy himself that the names and electoral number of the candidate and his pro- 
poser and seconder as entered in the nomination puper are the same as those 
entered in the electoral rolls-” In the case of the. proposer and seconder, as also 
in the case of a candidate whose name is registered in th e constituency for which 
he stands, it should be easy enough to verify the numbers with reference to the 
register with the Returning Officer. In such cases, there is no question of the pro- 
duction of the electoral roll. It is only in the limited class of cases where the candi- 
date is registered in some other constituency, that the production of a copy of the 
roll becomes necessary. Counsel for the first respondent put forward a somewhat 
extreme contention that the Returning Officer was bound to reject the nomination 
paper forthwith, if such roll or extract thereof was not produced then and there, 
and that it was not open to him to grant further time for its production. If is diffi- 
cult to uphold this contention, especially as there arc no words in the clause com- 
pelling him to dismiss the nomination forthwith, or preventing him from giving 
time for the production of the extract. But th e inference which Iho Petitioner 
seeks to draw, namely that once the roll is produced at some stage before the 
scrutiny, the Returning Officer is not entitled to hold an enquiry as regards the 
qualifications of the candidate does not follow from the language of Clause (G), 

6, Reliance was also placed on behalf of the petitioner on the language of 

Clause (7)(a) of Section 36 which provides as follows: 

“tn e production of any certified copy of an entry made in Ihe electoral roll 

of any constituency shall be conclusive evidence of the right of any 

elector named in that entry to stand for election or to subscribe a 
nomination paper, as he case may be, unless it is proved that the 
candidate is disqualified under the Constitution or this Act, or that 
the proposer or seconder, as the case may be is disqualified under sub- 
section (2) of Section 33;". 

It is a little difficult to follow what could have been intended by stating that the 
entry in the roll was conclusive evidence of the right of the elector to stand for 
election, or to subscribe the nomination paper. Counsel for the petitioner urges that 
this sub-seetlon really placed his client’s right to be nominated beyond the pale of 
enquiry by the Returning Officer, or by the Election Tribunal, To agree to this 
;yiew would imply that the provisions contained in Section 36(2) are rendered 
nugatory and that the Returning Officer, though authorised by that clause to en- 
quire Into and to refuse a nomination for grounds that the candidate was not 
-‘qualified to be chosen under the Act, or that there was a failure to comply with 
the provisions of Sections 33 and 34, was nevertheless powerless to do this because 
of clause 7(a) which Drohibits him, according to tills interpretation, from embark- 
ing upon any further enquiry whatever. This is to ignore the scheme and purpose 
of the Act, and would practically render the Returning Officer powerless to go 
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into a question of qualification or disqualification, once a person’s name was 
inserted in the electoral roil. A construction which leads to such startling results 
cannot follow by implication but will have to be expressed in much clearer 
language before it can command acceptance. On the other hand, the most 
harmonious mode of construction will be to hold that the electoral roll is final and 
conclusive as regards tha person’s right to be on the roll, while the qualification or 
disqualification otherwise of tho elector is always capable of being the subject of 
determination before the Returning Officer or the Election Tribunal. Pressed to 
Its logical conclusion, the argument of the petitioner would go to this extent that 
a person has a right to stand for election, provided his name appears on the 
electoral roll of some Parliamentary Constituency at tire time of the scrutiny, and 
that the Returning Officer cannot embark upon an enquiry whether he had the 
requisite qualification, namely, that of an elector at the time of the nomination. 
Both principle and authority arc against this contention, 

7. The decision in Harford v. Linskey (L.R. I860 I-Q.B.852) throws some light 
on this point. There the question was whether the petitioner, who was interested 
In a contract with the Corporation of the Borough, was disqualified for elaction, 
even though he had assigned his interest in the contract before the date of the 
poll It was urged, relying upon the case of Pritchard v. Mayor of Bangor (13 
Appeal Cases 241), that the Returning Officer had no jurisdiction to determine tlv 
question of disqualification. Thq Court however rejected the contention in the 
following terms; 

“Our decision does not involve the proposition that in every case a ] on 
whose nomination has been rejected on the ground of disqualifl on, 
or want of qualification, can maintain a petition. We do not under- 
stand it to be laid down in the Bangor Case that a nomination cannot 
ever be rejected except for informality in the form or presentation of 
it. If the nomination paper is, on the face of it, a mero abuse of the 
right of nomination, or an obvious unreality, as, for instance, if it 
purported to nominate a woman or a deceased sovereign, there can 
be no doubt that it ought to be rejected, and no petition could be 
maintained in respect of its rejection,’’. 

8. Section 84 of the Constitution of India proscribes the qualification for 

membership of Parliament, and Clause (c) states that the member must possess 
such other qualifications as may be prescribed In that bohalf by or under any 
law made by Parliament. Section 4(d) of the Representation of the People Act, ' 
1951, prescribes the qualifications for membership of the House of the People. It 
provides that “A person shall not be qualified to bo chosen to fill a seat in the 
House of the People unless.. .(d) he is an elector for any Parliamentary Cons- 

tituency”, and the word ‘elector’ is defined in Section 2(e) as “a person whose 
name! is for the time being entered in the electoral roll of that constituency”. It 
would therefore be clear that the question of tho status of an elector has to be 
looked at from the point of view of qualification, and, II that were so the Return- 
ing Officer has the power under Section 36(2) (a) to decide whether the candidate 
had tho requisite qualification prescribed by the Act. The contention on behalf 
of the petitioner that the Returning Officer or the Election Tribunal cannot take 
up or decide a question of qualification or disqualification us mentioned in the 
Act, is devoid of substance and should therefore be rejected. 

9. The next question that needs consideration is whether the nomination paper 
of the petitioner was liable to be, rejected under Section 36(2) (d) of the Re"”°scn- 
tatlon of the People Act, which provides that the Returning Officer may fuse 
the nomination on the ground that there was a failure to comply with t..^ pro*, 
visions of Section 33. Section 33(1) provides that, on or before the date appointed 
under,. Section 30(a), the candidate shall deliver to the Returning Officer the 
nomination paper completed in the prescribed form. The form prescribed by 
Schedule II states that particulars had to be furnished in Column 7 regarding the 
constituency In the Electoral Roll of which tho name of the candidate is included, 
and in Column 8 regarding the serial number of the candidate in the electoral 
roll ,of the constituency in which his name is included. In this case the petitioner 
states as against Column 7 ‘Graduates Constituancy’, and as against Column 8 

‘Election Commissioner’s No dated ... .”. In respect of Column 7 the entry 

made is meaningless, as the possible inclusion of the name of the pc/tltloner ftn 
the Graduates Constituency had no bearing on the particulars required. As 
regards Column 8, it has to be taken as a case of total omission to furnish the 
j-equired particulars. Learned Counsel for the first respondent urges that th$( 
omission to furnish the particulars Is fatal to the nomination. On the other hand, 
Counsel for tha petitioner contends that he was not bound to give the particulars 
as against the columns, and that it was quite sufficient if such particulars were 
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available to the Returning Officer by the time of th e scrutiny. Stated in this 
extreme form, the contention of the petitioner cannot possibly be accepted. The 
provisions regarding the filling up of particulars in the Nomination Form are 
clearly founded upon considerations of high policy, of a policy which the Tribunal 
does not at all doubt is extremely beneficial, in fact, the Legislature has depart- 
ed from the English Form, and specifically added that particulars regarding the 
Serial Number of the candidate on the electoral roll and not merely of the proposer 
and seconder as in England should be furnished. When it was put to the peti- 
tioner's Counsel whether the omission to glvfl the electoral number of the proposer 
and seconder would be material, he was constrained to say that it will be on a 
par with the omission to give the electoral number of the candidate himself, and 
that all such omissions were immaterial. If really the insertion of the particulars 
in the Nomination Form was optional as contended, it is difficult to see why tno 
Returning Officer should have been clothed with the power to reject the nomina- 
tion for non-compliance of Soction 33, which provides that the nomination paper 
shall be completed in the prescribed form. No doubt, a mistake in the Insertion 
of the particulars themselves may be a ground for amending the form at a later 
stage with the consent of the Returning Officer, especially as Clause (41 of Section 
3tl provides that “the Returning Officer shall not reject any nomination paper 
on the ground of any technical defect which is not of a substantial character”. It 
is not contended for the petitioner that there was a technical defect, or that there 
is any clorical error in the nomination paper, as stated in the Proviso to Section 
33(5). On the other hand, it is contended that there is no technical defect at all 
in the form filed, and that a Candida Le cannot be penalised for failure to furnish 
a particular not within his knowledge then, even though it is considered important. 
This contention, however, ignores the purpose for which such particulars are 
prescribed by the Statute. Section 35 of the Act, enjoins upon the Returning 
Oillcor the duty to publish the notice of nomination containing the descriptions 
similar to these contained in the nomination paper both of the candidate and of 
the persons who have subscribed thct nomination paper as proposer and seconder, 
and Form No. 3 framed unddr Rule 8 of the Rules provides that the Serial Number 
of the candidate in the electoral roll, as also the numbers of the proposer and 

seconder, should be furnished. While the giving of a wrong number may possibly, 

under given circumstances, be a mere irregularity which can be cured by correction, 
it is difficult to see how the omission to give any number at all can be condoned 

or can be treated as a surplusage, or a mere matter of form and not a statutory 

requirement. 

10. In this connection reference may be made to 'the decision in Gethard v. 
Clarke (Law reports 5 Common Pleas Division-Page 253), which related to a 
Municipal election in England. Under Section 1, sub-section 2 and Schedule 1, 
Form 2 of the Municipal Elections Act, 1875 It. was necessary that the nomination 
paper should conLnin the number on the Burgess Roll of the proposer and second- 
er. In that particular case the wrong number of tho seconder was given. Tho 
Court came to the conclusion that, the insertion of the wrong number was not due 
to a mistake, and that it was a fatal to the nomination paper. With reference to 
the requirement as to the electoral number. Justice Grove observed (at page 2G0) 
thus: “It is a new provision made for a good and sufficient reason. It is neces- 

sary that the person should be an enrolled burgess, and the statement of his 
number on the roll in the nomination paper is to enable persons to see whether 
those who nominate are actually enrolled and have the qualification which they 
assert in it. This is an obvious, simple, and useful provision”. In the same 
(judgment Lopes J„ observed as follows: “If, again, the insertion of a wrong 
number is not to invalidate the nomination paper, the failure to insert any number 
cannot render it insufficient”. The argument that neither the Returning Officer 
nor the public at large, would be misled by such an omission was repelled by 
the same Judgo in the following terms: “It Is said, however, that in this case 
George Chapman Is so well known that no person would he misled, and that the 
case grids no person was misled. If this list was the one intended to bo applied 
the Mayor m every case, when an objection like the present was taken would 
have to bear evidence, and decide how far the inaccuracy was likely to ’mislead 
or misled; such loose proceeding never could have been contemplated by the 
Legislature and the inconvenience of it is obvious for argument. I am of opinion 
that the Legislature intended to make obligatory the insertion of the register 
number In the nomination paper in order to afford to those whose concern it was 
to verify the nomination paper the readiest means of doing so.” Reference was 

also made in this connection to the decision in Baldwin V. Ellis (1929 1 K B 273) 

It was there contended that the omission to state the parish of whfch the person 
nominated was a Local Government elector was a mere technicality This argu 
ment however did not find favour with Mr. Justice Swift, and the nomination 
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paper was rejected. In Election Petition No. 13 of 1952 a report which appears 
m uic Gazette of India Extraordinary dated 27th August, 1952, at page 1998, it was 
held that the omission of the candidate to give his age in the nomination paper 
was a dcroci oi a suosiantial character entailing the rejection of the nomination 
puper. 

11. In view of the above decisions it would follow that the statutory require- 
ment regarding the insertion of the constituency and number of the electoral roll 
as prescribed in Columns 7 and 8 was a matter oi substance, and not a matter 
ot mere lorm. The Legislature could not have intended to put the Nomination Form 
altogether at large, and, to let the parties to draw up the nomination paper in 
any wuy that they might think tit, without regard to the form proscribed. On 
me outer hand, it would be more reasonable to hold that the Legislature prescrib- 
ed u duty oi care and therooy attached importance to matters which it had 
expressly indicated should be contained in the form of the nomination paper, 
especially as tile Returning Officer wus given the power of rejecting the nomina- 
tion paper it me nomination paper was not completed in the manner provided in 
aemun 33. 

12 . ii is, notyever, argued that the requirement regarding the electoral numbefr 
should in any view be condoned in this case, inasmuch as the petitioner could not 
nave given such nurnoer un me date oi me nomination, as he applied for being 
included in tne roils only subsequently', and in fact he did get the number only 
later. In his statement, the petitioner relied on a Press Note issued by the 
Election Commission, Exhibit A-5, in respect of this contention. A perusal of the 
Press Note however shows that w.hat was contemplated by the Commission was an 
application for inclusion made betore the nomination, though the result thereof 
inignt not have been duly communicated by then. If the roll had been revised 
on a date earner than the nomination, the omission to give the particulars oi the 
Eenal Number might stand on a different footing, and may probably come under 
the expression ‘tectinical defect’ in Section 38(4), But where, as here, there was 
no application made belore the nomination and there could possibly be no electoral 
number oil that date, the defect is of a more substantial nature. To say that 
tiie number subsequently given could be availed of, would really amount to saying 
that what was originally an imperieet. nomination could be cured by subsequent 
events. In fact, the requirement us regards the insertion of the number on the 
electoral roll in the nomination form, would seem to point to the conclusion that 
it was only persons that were already electors, and whose names had found a 
place in the electoral roll of some Parliamentary Constituency, that could be 
nominated as candidates for election. The omission on the part of the petitioner 
to complete tho nomination paper as required by the Act was therefore a good 
ground for the rejection of the nomination paper by the Returning Officer, 

13. It Is however, not necessary to rest out decision solely on the foregoing 
ground, inasmuch as the petitioner is bound to fail even on the larger question 
laised by the 1st respondent, namely, that the candidate who seeks nomination 
should have been on the electoral roll of a Parliamentary Constituency on the 
date of the nomination, and it is not enough if by an amendment of the electoral 
roiL his name is included thereon subsequently. The provisions of Section 4(d) 
together with the definition of ’elector’ in Section 2(1) (e) of the Representation of 
the People Act, 1951 have already been referred to. Section 32 provides that 
“Any person may be nominated as a candidate for election to fill a seat in an, 
constituency if he is qualified to be chosen to fill that seat under the provision 
of the Constitution and this Act’’, It would therefore follow that the question 
whether a person is an elector or not is a matter of qualification under tire Act. 
It however remains to be considered if such a qualification, though lacking on 
the date of the nomination, could be acquired before the scrutiny. It cannot be 
disputed that In respect of an election there can only be one electoral roil, though 
it may be amended or revised from time to time. It is also clear that the legis- 
lature contemplated an electoral roll which may be varied from time to time ns 
regards the names on such roil. The words ‘for the time being’ appear in clause 
(e) of Section 2, as also in Section 62 of the Act dealing with right of a person 
to vote. ' Counsel for the petitioner has contended that once a person’s name is 
Included in the electoral roll by means of an amendment, such insertion takes 
effect not only from the date on which he was brought in, but that it relates back 
to the original date on which the electoral roll finally came into existence. If 
this were so, no doubt the date of tho nomination, being subsequent to the final 
publication of the electoral roll, would be taken in. But there is no reason in 
principle, and Counsel has not placed any authority before us for the proposition 
that the revised electoral roll would speak as from an anterior date. Reference 
has been made to Section 25 of the Representation of the People Act, 1950 which 
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provides for the revision or correction of Electoral rolls. The last words of the 
clause, that ‘"the electural roll shall oe deemed to have been revised accordingly" 
are relied on as showing that the revised roil takes etfect not only lrom the date 
of such revision, but lrom the publication of the roll itscJf. there Is nothing in 
law to warrant this strange construction. On the other hand, such a construction 
would lead to greut contusion, and would render the holding ol an election 
extremely difficult. The words ‘for the time being’ used in Section 2’(l)(e) have 
been inserted advisedly. Their eifect is that a person should be an elector ‘for 
the time being’ namely, on the date of the nomination if he is to be validly 
nominated, and that he should ‘for the time being be an elector’ if he i9 to exercise 
his vote under Section 62. 

14. In this connection reference was made by Counsel for the respondent to 
the case hi Maharaja Sir Manindra Chandra Nandy v. Pravash Chandra MHter. 
(Hammond's Electiun Cases 545). In that case the petitioner who was a member 
of the Council of Stntc resigned his seat on the Council of State by telegram and 
letter addressed to the Viceroy on the 7th of October, 192.1. The date fixed by 
the Government for the presentation of the nomination paper for election to the 
Bengal Legislative Council was 8th of October, and on that day the petitioner 
Hied his nomination paper. Objection was raised on the ground that although 
ho had resigned his seat In the Council of State on the 7th October, the resignation 
was formally accepted only on the 10th of October, and consequently he was not 
entitled to stand for election to the Legislative Council. It was contended on his 

half that as scrutiny took place only on 11th October, and as the resignation 

is at any rate complete by that date, the petitioner was entitled to stand for 
election. It was however held that the eligibility of the candidate at the time 
of the nomination could alone be looked into and that the acquisition of new 
rights could not remove a pre-existing disqualification, At page 549 the following 
observations occur; "Learned Counsel further contends that the eligibility of a 
candidate depends on whether he was, as a fact, eligible on the date of the nomi- 
nation. Election is a continuing process in which the nomination is the first step. 
The nomination is the foundation of a candidate’s rights to go to the poll, and is 
an integral part of the election. Scrutiny Is for the purpose of seeing that a person 
was required to be done had been done. It cannot .be supposed that a person 
who is ineligible on the date of the nomination ran, in the interval between the 
nomination and the scrutiny, acquire now rights, or that the acquisition of such 
rights would be sufficient to do away with his pre-existing disqualification’’. This 
statement, is in consonance with principle. Inasmuch as the nomination is a defi- 
nite and complete process so far ns election goes, and the scrutiny of the nomination 
paper is really part of the decision as regards the validity and completeness of 
the nomination. If the stage of nomination should not be treated as a stage 
complete by Itself but could exist in Inchoate or fluid state it will be extremely 
difficult for the Returning Officer to comply with the provisions of Section 35 of 
the Act and the object of the publication of such notices will not be achieved. 

15. The decision in Harford v. Linnkep (1889 2 Q.B, 8521 which has already 
been referred to, throws some light on this question also. At page 858 Justice 
Weight observes thus: “In the absence of anv guide, we think it. safest to hold 
that in cases of elections under the Municipal Corporation Acts a person, who at 
the time nf nomination Is disqualified for election in the manner in which this 
petitioner was disqualified, is disqualified also for nomination. The nomination 

for this purpose an essential part, of the election, and if there are no -comnetitors 

tsdf constitutes the election by virtue of the express words of s.5fi. A different 
construction might produce such conclusion, On the nomination day no one could 
know whether the persons nominated will at the poll be effective candidates or 
not. It sopms to us unreasonable to hold that the Act moans to leave the matter 
In such a state of uncertainty, and for these reasons we think that this petitioner 
was dlsmiallfled for nomination or election”. The further observation of His 
T.nrdshlo that “it, is not necessary to sav whethe 7- the same conclusion would follow 
if the disqualification was such as must necessarily cease at a time between nomina- 
tion and noli” cannot he taken to mean, ns the learned Counsel for the petitioner 
contends, that the ouah'fleation relates back but. on the other hand, mu^t bo 

read in the light, of the provisions of Section 12 of the Municipal Corporation Act, 
which was Ihe subio-t of construction, and which provided that n person shall be 
disqualified for being elected and for being a Councillor if and while he was so 
interested. 

18 A recent decision of the Madras Hiffh Court Snkrt Venkata Ran v. Th b Elec- 
tion Conrrnjssioapr. India (Writ Petition No. 599 of 1952) tins also been brought 
to our notice The question in that cn=*. was whether the Election Commissioner 
had lurlsdiction In decide about a supervening disqualification in respect of a 
rmdidate who had properly been elected- After referring to Section 36 and 



2404 THE GAZETTE OF INDIA EXTRAORDINARY [Part I 


Section 100 of the Representation of People Act, 1951, His Lordship Mr. Justice 
Subba Rao, made the following observations: “The Constitution also prescribed 

a different and distinct machinery for excluding the disqualified persons from being 
chosen ns. and for being member, of the Assembly, If a person is disqualified at 
Lhc fimo of the nomination, the Returning Officer on scrutiny sito motu or on an 
objection being raised, may reject the name under Section 36 of the Act. If he 
wrongly includes a name, the aggrieved party would have his remedy to have 
the election set aside under Section 100 of the Act”. Although the question was 
not pointedly raised in the above case as to what stage the disqualification should 
he referred, the observations extracted above clearly support the contention that 
regard should be had to the time of the nomination for ascertaining whether a 
person was qualified or disqualified from standing for election. It can well be 
imagined by parity of reasoning that n person qualified on the date of the nomina- 
tion might be found to be disqualified on the date of the scrutiny. It cannot be 
said In such a case that the nomination itself was rendered invalid. The decision 
in Saka Venkata Rao v. The Election Commissioner, India cited above is authority 
for the position that a supervening disqualification will not nullify what original- 
ly was a valid election. The more reasonable nnd wholesome rule of construction 
will be to hold that the question of qualification or disqualification of a person to 
stand for election should be ascertained and worked out with reference to the 
date of the nomination. 

17. We may here briefly note certain grounds which have been urged, wit 

some earnestness, by learned Counsel for tho petitioner, upon what he termed t _ 
be the broad principles of Section 36(2)(a) nnd 7(a), and the Act, itself. Accord- 
ing to learned Counsel, the fact that the Tribunal has power to consider only the 
improper acceptance or rejection of any nomination under Section 100 (1) (c), and 
not any question of qualification or disqualification of the candidate as such, im- 
plies that the Tribunal Is nothing more than an appellate authority over the acts 
of the Returning Officer. He contends that the earlier legislation was wider in 
scone. He further contends that thet very scheme of the present Act, and parti- 
cularly of Section 36, is to keep the door as wide open as possible for all candi- 
dates to earn the necessary qualification up to the last possible stage, the date of 
srruUnv. He argues that it is highly significant that the wording of Section 36(2) 
("a) Is that “the candidate Is not qualified to he chosen to fill the sent under the 
Constitution or this Act" the present tense being deliberately employed. For this 
reason, learned Counsel would discountenance any considerable reliance upon the 
prior decided cases, whether English or Indian, as being relatively unhelpful in the 
task of interpretation of the present Act, We have carefully considered these argu- 
ments. and we have no hesitation In rejecting them as unsubstantial, As we have 
already seen, not only is the nomination an Integral stage of an election, but the 
filing of papers of nomination is itself a very definite and significant step In the 
process of election. We have no reason at all for holding, or believing, that the 
present Act has introduced any novel departure from fundamental principles in 
this respect. Whatever might be our powers, compared to the powers vested in 
such Tribunals under the previous Act, it. aopears undeniable that the Returning 
Officer has power to refuse a nomination, and that we have power to proceed into 
ibe nrnnrletv of his decision. Tti our view, the prior case — law Is helpful and rele- 
vant for the light it throws, not merely upon Section 30, hut upon the previous 
q'Wlon" (33 ef sen') indicative of the steps which lead up to the scrutiny by t’ 
Jn/owT" Officer, and his functions and powers. We further think that Sectl 
■of) (a) ca-npot bo mternreted 1r isolation, but must be interpreted nlong wun 
such provisions as Section 36(2) (d) and Section 32 of the Act. Even if the 'nomi- 
nation’ is a continuing process up to the final scrutiny, this cannot help the pett- 
ier dr>to 0 f fifing of a valid nomination paper is a well-marked stage of 

the process, and rights and obligations have certainly been indicated with refer- 
ence to this stage- 

18. Looked at from the point of view indicated above, the case of the petitioner 
Is whollv unsustainable. He was not an elector as defined in the Act on the date 
of the nomine* Ion, and ’f he was not an elector he was not qualified to stand for 
election, an if he was not qualified to stand for election, the Returning Officer was 
well within his power in rejecting the nomination paper as he did. The argument 
fi-'sed on hardship to the petitioner does not appeal to us especially as a very 
•■■fight detrree of diligence on his part would have enabled him to assert his right 
much earlier. We are therefore of the opinion that the rejection of the nomination 
paper of the petitioner by the Returning Officer was in accordance with law, that 
there was no improper rejection and that the election is not liable to be set aside 
as claimed in the petition. We answer Issues 1, 2 and 3 against the petitioner. As 
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regards Issues 4 and 5, namely, whether Rules 20 and 23 are ultra vires of the Act, 
they do not arise for decision in view o f our findings on the other issues, and wa 
express no opinion on those points. 

19. In the result, the Election petition is dismissed with costs, and we fix the 
Advocate’s fee at Ks. 190/-. 

Pronounced in open Court, this, the 5th day of November, 1952. 

(Sd.) M. Anantanarayanan, Chairman. 
tSd.) P. Ramakrishnan, Member. 
(Sd.) B. U. Viswanatha Ayyar, Member. 


Petitioner 1 s Exhibits : 

A-l. 21<t November, 1951. — Nomination paper presented by the petitioner to the 
Returning Officer. 

A-2. 27 th November, 1951, — Certified Extract of the Parliamentary Electoral Roll 
relating to Salem Constituency. 

A-3. Application by the petitioner to the Secretary to the Election Commission, 
New Delhi, for inclusion of his name in the Assembly Electoral Roil of Salem 
Constituency. 

A-4. 28th November, 1951. — Proceedings of the Returning Officer for the Krishna- 
giri Parliamentary Constituency in respect of the nomination of the 
petitioner. 

A-5. 17th November, 1951. — Copy of the Press Note issued by the Election Com’ 
mission India, New Delhi. 

Respondents’ Exhibits: 

Nil. 

Petitioner’s & Respondents’ witnesses. 

Nil. 


(Sd.) M. Anantanarayanan, Chairman . 


P. S. SUBRAM AN1 AN, 
Officer on Special Duty, 
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